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OPINION

The Shelby County Grand Jury indicted the petitioner on September 9, 2001, on the
charge of possession of cocainein an amount greater than .5 grams with the intent to sell, a Class
B felony. See Tenn. Code Ann. 8§ 39-17-417(a)(3), (c)(1) (2003). At the time of that offense, the
petitioner was serving an eight-year probationary sentence for asimilar offense. On June 6, 2002,
pursuant to an agreement with the state, the petitioner pleaded guilty to the cocaine offense in
exchangefor an agreed sentence of eight years, which represented aminimum, Range | sentencefor
aClass B felony. That sentence was ordered to be served consecutively to the eight-year sentence
for the violation of the petitioner’s probation, for an effective sentence of 16 years.

Subsequently, on April 24, 2003, the petitioner filed a pro se petition for post-
conviction relief aleging ineffective assistance of counsel in connection with his plea and the
resulting sentence. The trial court appointed counsel to represent the petitioner; an evidentiary
hearing was conducted on August 13, 2004. Approximately one month later, thetrial court entered



awritten order denying post-convictionrelief. Aggrieved of thedenial of his petition, the petitioner
has timely appealed to this court.

Thefactual underpinning for the petitioner’s pleato unlawful possession of cocaine
withintent to sell appearsin thetranscript of the pleasubmission conducted on June 6, 2002. At that
time, the state advised thetrial court as follows:

Thefacts which gaveriseto thisindictment would have been
that on July 8, 2000, Detective Bassreceived information from. . . a
reliableinformant that amale black, Kenny, wasselling crack cocaine
out of 1000 Woodbury with an unidentified female black. Detective
Bass did surveillance at that location and observed pedestrian foot
traffic coming and going.

The detective. . . obtained a search warrant for the premises,
and they did execute the search warrant. Officers went to that
location. A Shawn Goodwin opened the door at that location.
Officers entered the premises and explained the circumstances of the
warrant to [the petitioner] before the search began. Detective Bass
and . . . Detective Goodwin asked if there were any illegal narcotics
on the premises. Both [men] replied no drugs or money were on the
premises.

They found a Dr. Pepper can with a false compartment that
contained a hundred and eighty dollarsin the bedroom. They found
a false compartment in an aerosol can which contained eleven
hundred dollars, and afal se compartment in another can. It contained
Six pieces of suspected crack cocaine, total[ing] 1.5 gramsweight. It
did test positive as being cocaine.

An evidentiary post-conviction hearing was conducted on August 13, 2004, at which
time the petitioner and petitioner’ sformer trial counsel testified. Trial counsal, whose law practice
was approximately 98 percent crimina law, could not recall a specific date when he began
representing the petitioner. In checking the petitioner’s prior history, trial counsel learned that the
petitioner qualified for Range Il or Range Il sentencing. For that reason, trial counsel believed that
the Range |, eight-year plea agreement that was negotiated with the state was very favorable to the
defendant. The eight-year sentence represented a minimum sentence for the Class B narcotics
offense. Accordingto trial counsel, he explained to the petitioner that the sentence imposed for the
probation violation would, by law, run consecutively to the negotiated el ght-year sentence.

Trial counsel was unsure how long he represented the petitioner or how many report

dates were scheduled for the case. He was certain, however, that at each court date he would have
spoken at length with the petitioner. Trial counsel’smemory of the facts of the case had diminished
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over time, but he recalled that the case was not set for trial. Counsel believed that he filed a
discovery motion at the beginning of hisrepresentation. Counsel indicated that he was unaware of
any problems between the petitioner and himself.

Because counsel did not have a clear recollection of the case, he explained that his
customary practicein acase like the petitioner’ swould beto file a discovery motion, discussaplea
offer with the state, and then consult with the client. He described the petitioner’ s case as not being
an “extraordinary, difficult case” and as being “just down the line.”

On cross-examination by the state, trial counsel drew on his experience in handling
narcotics cases in Shelby County. He explained that many prosecutors follow plea guidelines such
that on asecond felony drug offense, for example, the state would offer apleaof 15 yearsasaRange
Il offender. He “remember[ed] just negotiating to getting it down where [he] could get [the
petitioner] a Range One because of the [pending violation of probation].” Tria counsel also
explained that many prosecutors will withdraw a plea offer once motion hearings commence,
particularly a suppression hearing. In counsel’ s opinion he negotiated “the best deal available” for
the peitioner.

The petitioner testified that he filed the post-conviction petition because he did not
believe that he “was properly told what was going — about [his] eight-year sentence.” In terms of
trial counsel’ s representation, the petitioner said that he only met with counsel three or four times
when he was scheduled to be in court. He testified that each meeting lasted no more than
approximately five minutes and that counsel assured him that everything was “going to be fine
because the quantity [of cocaine] was a small quantity.”

The petitioner acknowledged that herealized that hiseight-year probationary sentence
on an earlier drug offense was violated when he was arrested on the new charge. He claimed that
he had almost completed the probationary term and that he was told he “wouldn’t have to do but a
few months’ on the earlier sentence. Hetestified that he“didn’t find out the whole 16 until [he] got
to the penal farm and they hit the computer and said [he was| doing a 16-year sentence and didn’t
have [him] doing any street time or anything.” The petitioner denied that trial counsel advised him
that the actual sentence would be 16 years at 30 percent, and the petitioner claimed that he
“misunderstood [the] part” concerning consecutive sentencing. He did concede that counsel never
represented that he“would receive[his] street credit for sure.” According to the petitioner, he never
asked counsel how much total time he would be serving.

The petitioner responded in an argumentati ve fashion to most of the state’ squestions
on cross-examination. He was shown the transcript of his plea submission wherein the consecutive
nature of the sentencing was mentioned twice and wherein the court advised him of his potential
exposure of up to 30 years. He claimed not to know what the word “consecutive’ meant, and he
simply disputed being told anything about 30 years. Interms of what relief he was seeking on post-
conviction, the petitioner said that he wanted to enter adrug abuse program to serve his sentence.



Thetria court took the matter under advisement, and on August 17, 2004, it entered
an order denying the petition for post-convictionrelief. Thetria court credited counsel’s testimony
that he explained to the petitioner that the time he received for the probation violation would be
served consecutively to the eight-year sentence for the cocaine offense. Accordingly, thetrial court
found that the petitioner had failed to proveineffective assistanceof counsel. Inaddition, asidefrom
counsel’ s performance, the trial court found that the petitioner had been advised of the consecutive
sentencing at the pleasubmission hearing. Therefore, even if counsal’s performance was deficient,
the petitioner nevertheless had failed to demonstrate the requisite prejudice.

Thelaw issettled that the post-conviction petitioner bearsthe burden of establishing,
at the evidentiary hearing, his allegations by clear and convincing evidence. Tenn. Code. Ann. §
40-30-110(f) (2003). Evidenceisclear and convincing when thereisno seriousor substantial doubt
about the correctness of the conclusions drawn from the evidence. Hodgesv. SC. Toof & Co., 833
S.W.2d 896, 901 n.3 (Tenn. 1992). An appellate court isbound by thetrial court’ s findings of fact
unless we conclude that the evidence in the record preponderates against those findings. Black v.
State, 794 SW.2d 752, 755 (Tenn. Crim. App. 1990).

For apetitioner to successfully overturn aconviction based on ineffective assistance
of counsel, the petitioner must first establish that the servicesrendered or the advice given wasbel ow
“the range of competence demanded of attorneysin criminal cases.” Baxter v. Rose, 523 SW.2d
930, 936 (Tenn. 1975). Second, the petitioner must show that the deficiencies “actualy had an
adverseeffect onthedefense.” Srickland v. Washington, 466 U.S. 668, 693, 104 S. Ct. 2052 (1984).
Should the petitioner fail to establish either factor, heis not entitled to relief. Seeid. at 697, 104 S.
Ct. at 2069. Asto guilty pleas, the petitioner must establish that, but for counsel’ serrors, petitioner
would not have entered the pleaand would have insisted on going to trial. SeeHill v. Lockhart, 474
U.S. 52, 59, 106 S. Ct. 366, 370 (1985).

In sum, a defendant is not entitled to perfect representation, only constitutionally
adequate representation. Denton v. Sate, 945 SW.2d 793, 796 (Tenn. Crim. App. 1996). In other
words, “in considering claims of ineffective assistance of counsel, ‘we address not what is prudent
or appropriate, but only what is constitutionally compelled.”” Burger v. Kemp, 483 U.S. 776, 794,
107 S. Ct. 3114, 3126 (1987) (quoting United Satesv. Cronic, 466 U.S. 648, 655 n.38, 104 S. Ct.
2039, 2050 n.38 (1984)).

Measured by these standards, it isreadily apparent that the petitioner failed to carry
hisburden, and theevidenceintherecord certainly doesnot preponderate agai nst the post-conviction
court’ sfindings. Before us, the petitioner presses hisclaim that counsel failed to adequately advise
him as to the sentencing consequences of his guilty plea. He also argues that his attorney failed to
litigate or file any meaningful motionsin his case and that had counsel done so a* high probability”
existed that the outcome of the case would have been different.

Thetrial court did not credit the petitioner’ stestimony that he was not advised about
the consecutive sentencing consequences of hisguilty plea. Thetrial court isin the best position to
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judgethe demeanor and credibility of thewitnessesbeforeit, and wewill not disturb thetrial court’s
credibility findingsinthiscase. See Satev. Odom, 928 SW.2d 18, 23 (Tenn. 1996). Furthermore,
the state made the most generous plea offer possible under the circumstances. Although the
petitioner qualified for Range Il or Range Il sentencing for the cocaine offense, the state agreed to
aRange | minimum, eight-year sentencefor the ClassB felony. Asfor the outcome of hiscasebeing
different had counsel pursued meaningful pretrial motions, the petitioner offers nothing other than
unsupported speculation.

The petitioner has failed to demonstrate deficient representation, much less any
resulting prejudice.

In summary, the petitioner offers nothing new on appeal to persuade usto disturb the
trial court’sruling. Thetrial court’s credibility determinations and factual deductions are clearly
reasonable and foreclose the need for any prolonged discussion of the issues.

Consequently, for theforegoing reasons, weaffirm thedenial of post-convictionrelief
and the dismissal of the petition.

JAMES CURWOOD WITT, JR., JUDGE



